
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
DIVISION OF ST. CROIX 

 
 

IN RE: RED MUD CLAIMS 
 

MASTER CASE NO. SX-2020-MC-00009 
COMPLEX LITIGATION DIVISION 

 
DECLARATION OF CARL J. HARTMANN III 

 
I, Carl J. Hartmann III, declare, pursuant to V.I. R. CIV. P. 84, as follows: 

1. I am counsel of record for SCRG in these Red Mud Claims and am familiar with 
the facts set forth herein. 
 

2. Attached as Exhibit 1 is a deed showing that SCRG took title to the property that 
is the subject of this dispute on June 17, 2002, when it was recorded. SCRG never 
operated the decommissioned alumina processing plant on the property, which 
had closed over a year before SCRG purchased the property. 

 
3. Attached as Exhibit 2 is an Order issued in 1998 by the Virgin Islands Department 

of Planning and Natural Resources (“DPNR”) that directed that the prior owner, St. 
Croix Alumina (“SCA”), a wholly owned subsidiary of Alcoa, Inc., take corrective 
actions as a result of bauxite residue being blown off of its property during 
Hurricane Georges into the adjacent neighborhoods. That Order also mandated 
that SCA conduct a “Best Management Practice” study to prevent bauxite and 
bauxite residue from leaving its property again.  
 

4. Attached as Exhibit 3 is the March 22, 2002, Purchase and Sales Agreement 
(“Agreement”) between SCA and SCRG to purchase the property. In the 
Agreement, SCA agreed to retain certain liabilities at closing, which specifically 
listed the 1998 DPNR Order as a liability to be retained by SCA. See Exhibit 3 at 
¶6.4(d). SCRG also agreed to grant SCA full access to the property after closing 
in ¶26 so that it could continue to fulfill its retained environmental obligations after 
closing.  
 

5. Attached as Exhibit 4 is a memo from SCA to DPNR dated April 17, 2002, 
confirming that in early March of 2002, heavy rains caused red mud to run off the 
bauxite residue mound into the nearby mangroves, which SCA, which still owned 
the property, claimed it only discovered on April 16, 2002. 
 

6. Attached as Exhibit 5 is an environmental report prepared by Bioimpact, Inc. for 
SCA on April 20, 2002, describing the red mud releases that occurred as a result 
of the March rains, titled “Assessment of the Red Mud Spill.”  
 

7. Attached as Exhibit 6 is the June 13, 2002, letter agreement between SCA and 
SCRG amending the sales and purchase agreement by adding language whereby 
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SCA would take all action necessary to clean up and fix the area where the recent 
release from the bauxite residue mounds has occurred. 

 
8. Attached as Exhibit 7 is a DPNR Administrative Order (AO) dated June 18, 2002, 

directing SCA to (1) make immediate repairs within 72 hours at the site on an 
emergency basis caused by its "reworking of the red mud piles” that removed all 
existing vegetation, causing the runoff during the heavy rains in March and (2) to 
develop and implement a long term plan to prevent any such further occurrences. 
 

9. Attached as Exhibit 8 is the DPNR Brief in support of this Order containing DPNR’s 
investigation into these recent rains, which noted that SCA had in fact been 
contouring the red mud piles in February of 2002 to “lower its profile and to induce 
ground cover to grow on the surface thereby increasing the attractiveness of the 
facility for sales purposes.” 
 

10. Attached as Exhibit 9 is a second DPNR AO dated April 29, 2003, which noted 
multiple, repeated releases of red mud in the area that SCA was supposedly 
correcting. This new AO directed SCA to secure the area, develop a new plan and 
fix the problem.  
 

11. Attached as Exhibit 10 is DPNR’s approval of SCA’s proposed new plan to do the 
needed emergency repairs. 
 

12. Attached as Exhibit 11 is the subsequent report from SCA’s independent 
engineering firm, Garver Engineering, which had studied the problem and 
submitted this report entitled Bauxite Residue Disposal Area Reclamation, setting 
forth a work plan for SCA to do the needed corrective work. 
 

13. Attached as Exhibit 12 is SCA’s March 12, 2003, CZM Permit Application seeking 
permission to do the long term permanent work to fix the bauxite residue mounds, 
which noted that (1) SCA was the applicant seeking the permit, as well as the 
“Developer,” (2) that Garver Engineering was the Project Designer and (2) the 
Zenon Construction Corp. was the principle “Earthwork Contractor.” The scope of 
work was described as “Drainage improvements; drainage ditch construction, rip-
rap placement, levee construction, and culvert replacement and redirection.” 
 

14. Attached as Exhibit 13 is SCA’s motion to vacate DPNR’s April 29, 2003, 
Administrative Order, claiming it had already complied with DPNR’s prior June 12, 
2002, Administrative Order regarding the emergency work to be done in the area, 
so that the April 29, 2003, Order directing additional emergency work was 
improperly entered. 
 

15. Attached as Exhibit 14 is DPNR’s opposition memorandum to SCA’s motion to 
vacate filed on July 31, 2003, that summarized SCA’s conduct regarding the 
bauxite residue mound and rejected SCA’s position that the work was complete. 
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16. Attached as Exhibit 15 is a memo regarding SCRG’s negotiations with SCA to try 
to take over responsibility for this work in early July of 2003.  
 

17. Attached as Exhibit 16 is SCRG notification to DPNR on July 10, 2003 that 
discussions with SCA were underway for SCRG to take over the corrective work, 
which ultimately were not successful.  
 

18. Attached as Exhibit 17 is SCRG’s notice to SCA that it would begin to do corrective 
work on the site starting on August 7, 2003. 
 

19. Attached as Exhibit 18 is the August 8, 2003 letter from DPNR to SCRG, instructing 
SCRG to stop doing any work at the site. 
 

20. Attached as Exhibit 19 is the August 8, 2003, letter from DPNR to SCA instructing 
it to begin implementation of the work DPNR had ordered to be done on May 23, 
2003, noting that a new contractor, Zenon Construction, would be doing the work. 
 

21. Attached as Exhibit 20 is a letter dated August 14, 2003, that SCRG sent, 
responding to DPNR’s August 8th letter, affirmatively noting that it did not believe 
the May 23rd SCA/Alcoa efforts would work and noting its many prior objections 
about this plan.  
 

22. Attached as Exhibit 21 is SCRG’s letter to DPNR dated September 8, 2003, 
acknowledging that it would be ready to perform its own agreed upon obligation of 
contouring and putting vegetation on the “Red Mud Piles” after SCA’s approved 
Garver Plan was completed. 
 

23. Attached is Exhibit 22 is the Major CZM Permit issued by CZM on November 10, 
2003, as requested by SCA, that allowed SCA to begin the fixed improvements set 
forth in the Garver Plan to permanently secure the bauxite residue mounds. The 
CZM Permit also noted that SCRG’s responsibility for vegetating the bauxite 
residue mound would begin only after this construction was finished. 
 

24. Attached as Exhibit 23 is a Consent Agreement between SCRG and DPNR dated 
April 3, 2004, that required SCRG to submit a vegetation plan for the bauxite 
residue area after SCA completed its work. 
 

25. Attached as Exhibit 24 is a copy of the lawsuit SCRG filed in April of 2004 in the 
Superior Court of the Virgin Islands against SCA for misrepresentation, breach of 
contract and negligence based on the problems with the bauxite residue mounds, 
which SCA removed this case to the U.S. District Court, docketed as Case No. 
1:04-CV-67. 
 

26. SCA and SCRG filed a Joint Motion with the Court in Case No. 1:04-CV-67 (Docket 
Entry 10) to stay the litigation pending SCA’s attempts to complete the needed 
corrective action, which was granted on November 22, 2005. 
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27. Attached as Exhibit 25 is a November, 2004, memo from DPNR’s consultant, who 
inspected the work and found that on-going releases continued at the site that SCA 
was trying to fix. 
 

28. Attached as Exhibit 26 is a letter dated May 11, 2005, from SCA to DPNR saying 
it was on the final stage of the work.  
 

29. Attached as Exhibit 27 is a letter dated November 17, 2005, from SCA to DPNR 
saying that it had completed the project.  
 

30. Attached as Exhibit 28, is a May 17, 2006, letter from DPNR to SCA after it 
inspected the area, stating it found SCA’s work totally incomplete and faulty, sent 
in response to SCA’s November 17, 2005 letter. 
 

31. Attached as Exhibit 29 are three photos of the failed tire dam built by SCA. 
 

32. Attached as Exhibit 30 is SCA’s letter dated June 28, 2006, sent in response to 
DPNR’s May 17th letter, attempting to refute DPNR’s negative statements. 
 

33. Attached as Exhibit 31 is DPNR’s response to SCA dated August 10, 2006, 
explaining why SCA is incorrect and threatening further action. 
 

34. Attached as Exhibit 32 is DPNR’s lawsuit filed on December 21, 2006, against two 
former owners of the facility, the Virgin Islands Alumina Company (VIALCO) and 
SCA, as well as SCRG in the District Court of the Virgin Islands. 
 

35. Attached as Exhibit 33 is SCRG’s November 6, 2007, notice to the District Court 
in Case No. 1:04-CV-67 that its efforts to amicably resolve this matter with SCA 
had failed, so that the stipulated stay in the first lawsuit should be vacated—which 
it was. 
 

36. Attached as Exhibit 34 is an email dated March 23, 2020, from SCRG’s onsite 
manager to SCRG’s principals reporting that DPNR would not even agree to a pre-
application meeting to discuss any vegetation plans while the litigation in both 
pending cases was ongoing. 
 

37. Attached as Exhibit 35 is a letter from SCRG to DPNR dated April 12, 2010, 
confirming that DPNR has stopped all site work until SCA complied with its prior 
orders. 
 

38. Attached as Exhibit 36  is the judgment entered on the jury verdict in the case filed 
against SCA by SCRG on January 20, 2011, where the jury returned a verdict 
against SCA for breach of contract, fraud and negligence arising out of its conduct 
related to the bauxite residue mounds in the amount of $28,742,723 which 
included an award for punitive damages of $6,142,856.   
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39. Attached as Exhibit 37 is Judge Bartle’s post-trial Order denying SCA’s post-trial 
motion to set aside the verdict, although it partially remitted a portion of the 
compensatory award, but reaffirmed the punitive damage award and added pre-
judgment interest.  
 

40. Attached as Exhibit 38 is the Amended Judgment of $20,374,723 in favor of SCRG 
against SCA after Judge Bartle’s post-trial opinion. 
 

41. While the award was substantial, SCRG’s primary interest was to have the 
problems with the bauxite residue mounds completely resolved, so it proposed to 
both SCA and DPNR that it would waive the judgment if SCA undertook the work 
needed to completely cap and close the bauxite residue mounds pursuant to 
DPNR’s instructions. 

 
42. Attached as Exhibit 39 is the final negotiated global settlement set forth in the 

February 15, 2012, Consent Judgment reached by all parties, entered in the DPNR 
lawsuit, which refers to the bauxite residue mounds that are to fully remediated 
and covered by SCA as Area A. 
 

43. Attached as Exhibit 40 is the February 22, 2012, letter from SCA’s parent 
company, Alcoa World Alumina, LLC, guaranteeing the performance of SCA to do 
the agreed upon work in the Consent Judgment. 
 

44. Attached is Exhibit 41 is a portion of SCA’s 2014 report as to the revegetation 
project for the bauxite residue mound that shows the condition of Area A in March 
of 2013 before any remediation had begun. 
 

45. Attached as Exhibit 42 is the January 17, 2014, letter from DPNR allowing SCA to 
begin work at Area A based on the plans submitted to it. 
 

46. Attached as Exhibit 43 is an aerial photo showing the new plan to totally secure 
Area A by placing a special “geotextile” blanket over the contoured bauxite residue 
mounds before covering the blanket with dirt.  
 

47. Attached as Exhibit 44 is a DPNR Notice of Proceeding issued on October 31, 
2014, against Alcoa and its contractor, Waste Management National Services, 
regarding fugitive dust leaving the worksite and affecting nearby neighborhoods. 
 

48. Attached as Exhibit 45 is DPNR’s March 30, 2015 directive to Alcoa and Waste 
Management to start using water trucks to wet down the areas before any further 
grading activities were to take place. 
 

49. Attached as Exhibit 46 are two letters dated October 3, 2016, from DPNR that (1) 
approved the final work and (2) approved the plan to begin the follow-up 
inspections and maintenance of the site for the next two years. 
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50. Attached as Exhibit 47 is the letter dated December 12, 2018, confirming that 
Alcoa’s work was completed and turning the site back over to SCRG. 
 

51. Attached as Exhibit 48 is a photo of the completed work and fully vegetated site. 
 

52. When SCRG bought the plant from SCA in 2002, SCA agreed to remove the 
asbestos from the site. See Exhibit 1.  

 
53. SCA then hired a company to remove all asbestos at the site. See Exhibit 49.  

54. SCA then submitted a report to SCRG saying that all asbestos had been removed 
except for some encapsulated asbestos that was left at the desal plant, power 
plant and related steam piping. See Exhibit 50.  

 
55. SCA provided SCRG with an unsigned report supposedly being presented to the 

EPA regarding this removal. See Exhibit 51.  
 

56. On March 6, 2006, SCRG applied for a CZM permit to take down the alumina 
processing units. The Application included a statement that SCRG did not 
anticipate finding any asbestos in this area because of the abatement done by 
SCA. See excerpts attached as Exhibit 52. 

  
57. A similar statement was filed with EPA. See Exhibit 53.  

58. ln April, DPNR requested SCRG to verify SCA's abatement, so SCRG hired a 
company to do a "rebuttal survey'' to confirm Alcoa's work. See Exhibit 54.  

 
59. That company oversaw another specialist do this rebuttal survey, which was 

submitted to SCRG on May 31, 2006, which found asbestos in the same areas 
that SCA had reported had been abated. See Exhibit 55. 
 

60. SCRG immediately sent this “rebuttal survey” report to DPNR and the EPA. See 
Exhibit 56. 

 
 
I declare under penalty of perjury that the foregoing is true and correct, executed on this 
30th  day of September, 2020.   
 

 

A 
Carl J. Hartmann III 
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